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IY/ORDER

PER S.S.Godara, Judicial Member:-

The instant batch of twelve cases pertains t@ssessees. All these Revenue’s
appeal(s) and assessees’ cross objections cases fesm the Commissioner of
Income Tax (Appeals)-20, Kolkata's identical ordg¢ngpholding / partly confirming
the Assessing Officer’s action imposing the peredj(in issue; involving proceedings
u/ls 271AAB of the Income Tax Act, 1961; in shdti€ Act’. Relevant assessment
year in all these cases are assessment years 208.2014-15.

2. It transpires at the outset that one of the Rees appeal ITA
No0.2293/Kol/2017 suffers 130 days’ delay in filingj. has placed on record its
condonation petition stating reasons thereof tdouar procedural formalities and
compilation of the necessary records at departrhiav@l. The assessee is fair enough

in not disputing correctness of the said condonadieerments. We therefore condone
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the above identical delay in Revenue’'s appeal. $ame is now taken up for
adjudication on merits.
3.

their respective stands against and in suppotiefmhpugned penalty(ies) imposed by

Heard both the Revenue as swell as all thesssess vehemently reiterating

the Assessing Officer and partly upheld in the lowppellate proceedings to the

following effect:-

Name of

assessee

ITA No.

CO No.

Suo motg
disclosure

Disclosure  of
cash/jewellery/
Others

Total
disclosure

Penalty
levied ul/s
271AB

Penalty
deleted by
CIT(A)

Penalty
confirmed
by CIT(A)

Shri
Gupta

Sidhant

232/K/17

37/KI17

186500000

13585737

2000857

37

60R25

55950000

4075721

Sanjay Dhingra

234/K/17

27/K/17

194200000

5796462

999D6462

59998938

58260000

1738938

Dilip Kr. Modi

1485/K/17

84/K/17

33132500

1367500

4590000

345000

3313250

136750

Kamlesh
Agarwal

1535/K/17

88/K/17

7600000

652350

8252350

247570%

80220

195705

Lal

1541/K/17

108/K/17

14450000

14450000

4353000

4353000

Niranjan
Agarwal

Murari Lal | 2293/K/17 | 107/K/18| 12200000 3353920

Agarwal

15553920 466617 3660000 1006176

It transpires at the outset that the identical @smaised in all these Revenue
appeal(s) as well as in assessees’ cross-objedtiassto whether the CIT(A)
has rightly confirmed the Assessing Officer's aatim part imposing the
impugned u/s 271AAB penalt(ies) in relation to #earch in question dated
04.10.2012. It is in this backdrop of facts that tmeat the Revenue’s first
appeal and the assessee Shri Sidhant Gupta’'s apgsstion therein ITA
No0.232/Kol/2017 and CO No0.37/Kol/2017 to be theatl’ cases.
4. We advert to the basic relevant facts. Theneoiglispute about the search in
issue to have been conducted on 04.10.2012 atsassedusiness and residential
premises. The same led to undisclosed income dis®@®X20,00,85,737/- including
cash ofk1,35,85,737/-, jewelry / other valuablesif,22,35,737/- and other income
derived from dairies business, real estate busiaeddinancial activities transactions
amounting tRk18.65 crores. The Assessing Officer thereafter écitihhe assessment
in issue accepting assessing incomg2tf,00,85,737/- on 27.03.2015. There is further
no quarrel that the said assessment attainedtfiralthis stage itself.
5. We now come to the impugned penalty proceediings. Assessing Officer’s

penalty order dated 29.09.2015 held that the assissgndisclosed income during the
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search in issue attracted the impugned penal pooviseing a clear-cut inistance of
unbearing of undisclosed income. He therefore dedlithe taxpayer’'s written
submissions dated 17.08.2015 pleading therein tthete was no evidence pin-
pointing any undisclosed income or assets fourskmed during the course of search.
The Assessing Officer thus levied the impugned he0&6,00,25,721/-.

6. The assessee preferred appeal. The CIT(A) hdly pffirmed the impugned
penalty o0fX1,35,85,737/- only to the extent of the undisclosesbme corroborating
evidence found / seized during the course of seasdbllows:-

“During the appellate proceedings the AR has madé sarbmission as well as filed

a written submission on this issue which is as unde
‘| re-iterate that such offering of Rs.18,65,0@00vas made suo moto and to
buy peace and was not backed by any evidence é$alosed income or any
undisclosed assets / items that had been foundvéniarised by the
Department and as such on penalty u/s 71AAB shbeldmposed. The
similar view has also been expressed by the Hohllgh Court of Gujarat in
the case of Girish Devchand Rajani [2013] 33 taxm@om 174 (Gujarat)
where it had been held that where assessee to eagepand to avoid
protracted litigation filed revised return discldsalisclosing additional
income, imposition of penalty under section 27X{1)(pon assessee on plea
that he had furnished inaccurate particulars afnme was not justified.

Further, in the case of Punjab Tyres [1986] 16R B17 (Madhya Pradesh),
the Hon'ble High Court of Madhya Pradesh also lile&dd when surrender is
made to purchase peace or for other similar reamamender cannot amount
to admission, constituting evidence of concealnmrepenalty proceedings.

| also rely on the judgement of the Supreme Cdurindia in the case of Dilip
N. Shroff vs. Jt. CIT [2007] 291 ITR 519 (SC) wheret was held that
imposition of penalty is not automatic. Levy of pd#g is not only
discretionary in nature, but such discretion isureyl to be exercised on the
part of the Assessing Officer, keeping the relevaators in mind.

In this regard, | would like to state that assesgrhas been completed based
on the explanations given and documents producethgduhe course of
assessment without making any further additionhenground of disclosure. |
had been a co-operative assessee during the aaftassessment proceedings.

| have consier4ed the findings in the penalty oraled submissions made by the AR
during the appellate proceedings. | find that tH@ Bas taken the undisclosed income
of the assessee found during the search operatien1132 (for which evidences,
documents/papers, stock, cash etc were found) altigthe amount declared suo
moto by the assessee (for which no evidence, pdpersnents, stock, cash etc were
found during the search operation) in order to ugace of mind and avoid any
further litigation. The assessee has brought orom@¢he case law of Dilip N Shroff
vs CIT (2007) 291 ITR 519 (SC). In this case lasvHlon'ble Supreme Court has held
that imposition of penalty is not automatic. Le¥ypenalty is not only discretionary in
nature, but such discretion is required to be ebsmd on the part of the Assessing
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Officer keeping the relevant factors in mind. THe Kas also brought on record the
case of Punjab Tyres (Punjab Tyres [1986] 162 ITR $Madhya Pradesh), the
Hon'ble High Court Madhya Pradesh) in which it wasld that when surrender is
made to purchase peace or for other similar reassuryender cannot amount to
admission, constitution evidence of concealmepemalty proceedings.

The AR has brought on record the case law of SwdimaBilk and Sarees, 300 ITR 30
(SC) in this case, the Hon'ble Supreme Court h&s that if the appellant offers any
amount for taxation for the purpose of purchasirgage and assessment has been
made based upon the aforesaid offerings, even #ssorance in writing is given by
the searching party, it may be clearly inferred ttlsach an inducement must have
been given by the searching party. When only pagiadence or no evidence in
support of concealment was detected during theckearhy would a person go to
offer a higher amount unless he was promised s@tiprocal benefits like not being
visited by penalty. Thus, sit was held that whetditeons have been made based on
assessee’s own offerings, penalty provision slallia.

| find that during the search and seizure operatigs. 132 in this case evidences
regarding  concealment/undisclosed income in the mfor of cash
seizure/papers/documents/stock etc were found asideds of the value of
Rs.1385737/- only. Nothing incriminating/no evidesicwere found regarding
Rs.186500000/- which was offered for taxation leydhsessee suo moto in order to
buy peace of mind. | also find that neither thersffin the investigation wing in the
post search investigation nor the Assessing Offiteing assessment process found
any discriminating evidence of undisclosed incortieerothan the statement of the
assessee for making the addition of Rs.186500000/-.

Further | find that the AO has levied penalty @81AAB(1)(c). This section read like
sum computed at the rate of thirty per cent ofuhéisclosed income of thespecified
previous year.

Thus, it is clear that in order to levy penalty titings are essential (1) undisclosed
income and (2) specified previous year. Here is ttase Rs.186500000/- was offered
for taxation by the assessee suo moto in the statieracorded at the time of search.
From the ratio decided by the Hon'ble Supreme Cutthe case of Sudarshan Silk &
Saries (supra), it is clear that only the statemefitthe assessee without any
corroborating evidence cannot be the only basisléoying penalty. Here it is also
clear that from the statement of the assessee aneot point out which amount of
undisclosed income pertains to which specifiediptessyear. In this situation, where
nothing is clear from assessee’s statement recoadébe time of search, the action
of the AO to levy penalty u/s. 271AAB(1)(c) onatm®unt offered by the assessee suo
moto to buy peace of mind, cannot be justified. Flbe'ble Supreme Court has also
categorically decided the ratio that penalty canhetlevied on the amount offered by
the assessee in order to buy peace of mind [irc#se of Sudarshan Silk & Sarees
(supra)]. Thus, respectfully following the ratio ailded by the Hon'ble Supreme
Court, the AO is directed to calculate and levy ggn u/s. 271AAB(1)(c) on
Rs.13585737/- only. Accordingly, assessee’s appeajjrounds no 1, 2 and 3 are
partly allowed.”

All this leaves both the parties aggrieved. The dRexe’s case seeks to revive the

Assessing Officer’'s action imposing impugned penait enterety whereas the
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taxpayer's argument in his cross-objection that (8)Tought to have deleted the
impugned penalty in issue in full; respectfully.
7. We have given our thoughtful consideration t@lricontentions. The Revenue
vehemently contends during the course of hearirg the Assessing Officer had
rightly imposed the impugned penalty on accounaséessee having declared his
undisclosed income 0%R20,00,85,737/- comprising various head(s) (supfr
attention is also invited to various case laws:-

a) CIT vs. Punjab Tyres (1986) 162 ITR 517 (MP)

b) P.CIT vs. Dr. Vandana Gupta (2018) 92 taxmam.2@9 (Del)

c) Sandeep Chandak vs. PCIT (2018) 93 taxmann.€&{5L)

d) Prasanna Dugar vs. CIT (2016) 70 taxmann.com(3Z)

e) MAK Data (P) Ltd. vs. CIT (2013) 38 taxmann.cdd8 (SC)

The Revenue further files its written submissianghe following effect:-

“Statement of facts:

In consequence of search & seizure/survey operatemied out in the business
premises of the assessee and in residential prerofshe directors of the assessee on
13.02.2013, the assessee has admitted an undiddloseme of Rs.1,44,50,000/- u/s.
132(4). The assessee has also submitted mannariwihg of search income and
application thereof in their disclosure petitionsu/132(4) that“The manner of
earning of the same is out of business activitiésclv are out of family business
activities.” The disclosed income of Rs.1,44,50,000/- was ceresidas undisclosed
income in the order passed u/s. 143(3) for the ifipdcyear 2013-14. Accordingly,
penalty notice u/s. 271AAB(1)(c) was imposed fo4H35,000/- on 29.09.2016.

The assessee preferred appeal against the ordeRdiRAB(1)(c) before the CIT(A)-
20 Kolkata who has held in view of several citedirte decision including the
decision of the Hon'ble Supreme Court in the cdseSadharsan Silk and Sareees,
(300 ITR 30) and Dilip N. Shroff Vs. Jt. CIT (290RI 519) that no evidence was
detected during the search/survey operation in eespof disclosed income of
Rs.1,44,50,00/- and the assessee has offeredarryying peace of mind. Hence the
penalty levied by the AO on such suo moto disclosmne is not justified.
The case laws cited by the assessee are diffénant the facts of the instant case
which is being discussed below:
1. Sudarshan Silk and Sarees
Facts of the case are:
During search conducted at the premises of the ssesefirm, certain
incriminating documents were unearthed evidenciagcealment of income by
the assessee. The assessee filed its revised setlatiaring such additional
income as had been estimate by the search partyugfhthe income as per
revised returns was accepted in toto, yet the AgsggOfficer chose to levy the
maximum penalty under section 271(1)(c)
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Observation of the AO.

1. This is to bring to the record that there is no m@m of the fact that if evidence is
not detected commensurate to the disclosed inctmee, for that part penalty
should not be levied. Statute only describes opéraneter of the leviable penalty
in three different circumstances where the penaltyarsher if guidelines are not
followed and even if all the guidelines are adheaad matched, then also there
is a minimum penalty on the disclosure. Same ®wvshn the table below:

TIME OF DICLOSURE PENALTY U/S 271AAA| PENALTY U/S 271AAB

OF UNDISCLOSED

INCOME BY THE

ASSESSEE

At any time during théNIL 10% of the undisclosed

course of search income.

Between any time from thel0% of the undisclosed20% of the un-disclosed

date of termination ofincome. income.

search to date of Returnn

Filing

At any time after the¢20% of the undisclosedMvin. 30%-Max 90% of

Return Filing Date income. the undisclosed income
as per the discretion of
Income-Tax Officer.

Legislative intent is very clear that Sec. 271AAA &ec 271AAB are mutually
exclusive. Booth cannot be levied upon the as samebusly. The sole intent of
Sec. 271AAB is to fasten the loops of Sec. 271A8Aa@forbid the defaulter to
escape by any means whatsoever without paying @xamexplained moneys.
Relevant part from the memorandum of the Budget ypéaintroduction is
produced below in verbatim.:
‘Under the existing provisions of section 271AAAtbe Income-tax Act, no
penalty is levied if the assessee admits the ulodisd income in a statement
under sub-[section (4) of section 132 recordedhi& turse of search and
specifies the manner in which such income has deered and pays the tax
together with interest, if any, in respect of suiciktome. As a result,
undisclosed incomédr the current year in which search takes place or the
previous year which has ended before the search and for which return is not
yet due) found during the course of search attracts atdke rate of 30% and
no penalty is leviable. In order to strengthen thenal provisions, it is
proposed to provide that the provisions of sect®fiAAA will not be
applicable for searches conducted befdtddly, 2010. It is also proposed to
insert a new provision in the Acsdction 271AAB for levy of penalty in a
case where search has been initiated on or after 18y, 2012. The new
section provides that, - (i) If undisclosed incom@dmitted during the course
of search, the taxpayer will be liable for penadtly the rate of 10% of
undisclosed income subject to the fulfilment ofrtagn conditions. (i) If
undisclosed income is not admitted during the eowfssearch but disclosed
in the return of income filed after the search, tiwepayer will be liable for
penalty at the rate of 20% of undisclosed incomges to the fulfillment of
certain conditions. (iii) In a case not covered em(@) and (ii) above, t he
taxpayer will be liable for penalty at the rate geny from 30% to 90% of
undisclosed income. These amendments will takecteffem the ' day of
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2.

July, 2011 and will, accordingly, apply to any s¢aand seizure action taken
after this date.”

It will only provide an exit mechanism to the ddfats from the improved and
amended provision of the penalty if search partyehaot collected the evidence
for every single penny disclosed by the concerrexbssee. Same view is also
expressed by the jurisdictions High Court of Cakut the case of CIT vs.
Prasanna Durgar, judgment of which is as follows:-
‘The facts of the case are that a searech undetiee132 was conducted at
the premises of the assessee on February 3, 20D8pulrrse of search, the
assessee made voluntary disclosure under sectid(@)L8isclosing a sum of
Rs.6 crores even though no incriminating documerggssting any such
undisclosed income was found. The said disclosi@er the said deposition
of the assessee recorded under section 131 wasdliéad into 3 persons, i.e.
of Rs.3,50,00,000 was disclosed in the name ol$kessee, Rs.2,25,00,000
was disclosed in the name of the assessee’s wife, fjshree Dugor, and
Rs.25,00,000 was disclosed in the name of theellrabmpany, viz., Indian
Gem and Jewellery (Imperial) Pvt. Ltd. In which #esessee had substantial
interest. It may be repeated that no concealednmeavas established from
any of the papers and documents found in the coofseearch in the
panchanama of the assessee or in other panchanarhasentire disclosure
was made voluntarily and in good faith which is ammt from question and
answer No.22 in the statement recorded under secli®8l wherein the
assessee categorically states that he is volugtaigclosing the income even
though no incriminating documents have been foumd @l the purchases
and sales are correctly recorded and the disclosuas made just to cover the
papers and documents which he may not be able fitaiex The assessee
bifurcated his own disclosure of Rs.3.50 lakhs espect to two parts, i.e.
Rs.70,00,000 for the assessment year 2008-09 ari8Bslakhs for the
assessment year 2009-10.”

* On the basis of the disclosure, the assesseeditetrn on March 31,
2010, offering a sum of Rs.70,00,000 for taxatiamed during the
assessment year 2008-09. It is not in disputed ftivathe assessment
year 2008-09, the assessee had earlier filed higrmein which the
aforesaid sums of Rs.70,00,000 was not discloskd. chse of the
assessee, as such, came squarely within the pwavisf section
271(1)(c) of the Income-tax Act.

» The Assessing Officer passed an order of penatyndicated earlier,
which was affirmed by the appellate authority. Tmdunal interfered
with the order of the appellate authority on thesisaof a judgment of
the Appellate Tribunal, Muumbai, in the case of OI{Central) v.
Gope M Rochalani [IT Appeal No. 7737 (Mum.) of P0dated 25-05-
2013]. The aforesaid judgment, Mr. Khaitan subrditteas to be read
in conjunction with clause (b) of Explanation 5A dection 271(1),
which provides as follows:

‘(b) the due date for filing the return of incoma uch previous year
has expired but the assessee has not filed thenfetu

* The aforesaid clause, we are inclined to thinkgas applicable to the
case of the assessee for the simple reason timndt the case of the
assessee that he had not filed return for the assest year 2008-09.
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Clause (b) quoted above, according to us, shall aygply to those
cases where the assessee had filed a return buhdatidlisclose the
income, as in this case. His case shall be covbyedause (a), which
provides as follows:

‘(@) Where the return of income for such previowaryhas been
furnished before the said date but such incomenoa$een declared
therein.’

» The Tribunal, as such, fell into an error in prode® on the basis that
the assessee is entitled to get the benefit/imgpumter clause (b)
guoted above. The Tribunal also appears to havethie purpose of
interfering with the order of the appellate authygrirelied upon its
own judgment in the case of Ajit Kumar Surana sstié CIT [IT
Appeal Nos. 835 & 836 (Kol) of 2013, dated 19-63]0&hich, even
Mr. Khaitan did not dispute, has no manner of agggiion to the facts
and circumstances of the instant case. In the aafsé\jit Kumar
Surana, there was no search and seizure. In the bafore us there
was, in fact, a search and seizure on February 92 During the
search and seizure, the disclosure was made onuaepr3, 2009.
During the search and seizure, the assessee madat@ment which
was recorded by the officers of the Revenue. Stasslaid by the
Tribunal on the expressionvbluntary” but the Tribunal failed to
understand that the meaning of the expressidoltntary” in the
context is that the statement made by him wasxtotted from him by
applying force. It is in that sense a voluntaryctisure which has
been clarified by the assessee by stating in answguestion No. 23
that he had not given any statement under presanck he did not
want to rectify or modify the statement made by. him

* For the aforesaid reasons, we are of the opinibat the order of the
Tribunal in unsustainable in law and, thereforeset aside. The order
of the appellant authority is, therefore, restored.

* The appeal and the applications are thus dispo$éd o

3. In case of Mak Data Pvt Ltd. vs. CIT, Honourable I&®e observed following:
“Assessee has only stated that he had surrendére@dditional sums with a
view to avoid litigation, buy peace and to chanrelihe energy and resources
towards productive work and to make amicable settlet with the income tax
department.

Statue does not recognize those types of defemckes the Explanation 1 to
section 271(1)(c). It is strite law that the volant disclosure does not release
the assessee from the mischief. Of penal procegdinder section 271(1)(c).
The law does not provide that when an assesseesnaakeluntary disclosure
of his concealed income, he has to be absolved pemalty. [para 7].
The surrender of income on this case is not volynia the sense that the
offer of surrender was made in view of detectiordendy the Assessing
Officer in the search conducted in the sister comad the assessee. In that
situation, it cannot be said that the surrendeimabme was voluntary.”
Above language clearly support the contention it@if undersigned.
Considering the revenue involved which is Rs.48(B%; and the facts of the
Case discussed above, appeal before ITAT, if dieemalybe filed in this case.
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The assessee’s argument on the other hand in Regeaqpeal is that the CIT(A) has
rightly deleted the impugned penalty not based mn aorroborated evidence found
or seized during the course of search.

8. It is in this backdrop of pleadings that we oetihat the instant issue as to
whether the impugned sec. 271AAB penalty is autamabst search involving the
searched assessee’s disclosure followed by assasgmmzeedings or not; stands
answered in this tribunal’s co-ordinate bench’siglen in DCIT vs. AKA Logistics
Pvt. Ltd. & Ors.in ITA No. 1604, 1607 & 1610/Kol/201@ecided on 27.02.2019 as
follows:-

“9. We have given our thoughtful consideration talricontentions. There is hardly any
dispute between the parties about the basic fatts alia that the department had conducted
the impugned search in these three assessees’ wémein they declared their respective
additional incomes they filed their respective ratuaccordingly including said additional
incomes therein. The Assessing Officer acceptedéire in consequential assessments. The
sole dispute between the parties herein is aboetaimn of the impugned penal provision
i.e. section 271AAB of the Act. The Revenue’s lsaf®e us is that it automatic comes into
play the moment the searched-assessee makes alpsdie of undisclosed income whereas
the assessee pleads that this penal provision epjiti case the search itself leads to some
specified material indicating undisclosed incoméraal in Sec. 271AAB Explanation (c) of
the Act. The Revenue admittedly raises its argwsresper hon'ble apex court’s decision in
Sandeep Chandak (supra) declining the taxpayer'sci@p Leave petition in limine
challenging hon'ble Allahabad high court’s decisioaviving the penalty therein. The
Revenue’s case appears to be carrying substandaitab that as per hon'ble apex court’s
clinching observations whilst declining assessasgscial leave petition that no ground was
made out to interfere with the hon'ble high coujtidgment under challenge. It does not
stand on the correct side of law when we carefstilidy in all these legal developments. We
find that the tribunal’'s co-ordinate bench’s order Sandeep Chandak vs. ACIT (2017) 185
TTJ 265 (Luc) had deleted sec. 271AAB penaltysuneigrimarily for the reasons that the
Assessing Officer served only u/s. 271(1)(c) pgnaditices, granted very short time to the
taxpayer before levying the impugned penalty.dhtbbserved that the Assessing Officer had
not applied u/s 271AAB Explanations clause (a) d¢p 4s well in the given facts and
circumstances. The Revenue preferred its appeatdébn'ble Allahabad high court finally
culminating in judgment reported as (2018) 93 tawm4d05 (All) PCIT Vs. Sandeep Chadak.
It raised three substantial question of law indafgpeal as follows:-

“(A) Whether on the facts and circumstances ofcdee and in law, the Ld. ITAT has

erred in not appreciating the facts that the notias issued for imposition of penalty

u/s. 271AAB and not for imposition of penalty u/sl®a)(c) of the Act.?

(B) Whether on the facts and circumstances of #se @nd in law, the Ld. ITAT has

erred in not appreciating the facts that the sfeclarge have in a statement under

sub section 4 of section 132 during the course eafrch and seizure operation

admitted undisclosed income was mentioned in thiee®

(c) Whether the benefit of Section 292BB was cdlyedenied to the AO/appellant

by the ITIAT?”

10. It is in this factual backdrop that hon'ble higourt had held that the Assessing Officer
had issued the relevant notice u/s 271(1)(c) r.@7l containing all particulars and section
292B of the Act would apply since the assesse@éaer objected correctness thereof before



ITA No.232, 234,1485, 1535,1541, & 2293/Kol/2017 &
C.0O No.37, 27,84, 88, 108/K/2017 & 107/Kol/2018A.Y 2013-14 & 14-15 Page 12

the Assessing Officer in corresponding proceedangs had in fact respond to the notice in
writing with an undertaking that this was the netisssued by the Assessing Officer u/s
271AAB of the Act. In other words, the assesseenbidontended that the impugned notice
was issued u/s 271(1)(c) r.w.s. 274 in its replgl aras clear that the notice was issued to levy
penalty u/s 271AAB of the Act. It is thus cleatt the CIT-DR’s argument that the Revenue
has already succeeded on the issue as to whethemitugned penalty is automatically flows
than from the additional income declaration madeimty search; does not find support from
the hon'ble high court’'s discussion. We therefoe lyy various co-ordinate benches’
decisions (supra) in these facts and circumstatcesnfirm the CIT(A)’'s action deleting the
impugned penalt(ies) to the extent indicated hetmive forming part of subject-matter of
adjudication of these three Revenue’s appeals hglthat sec. 271AAB comes into play in
case of corresponding material only than automaticase of a search. We wish to reiterate
here in these facts that the tribunal’'s decisiosigpfa) have already held that Sec. 271AAB
penalty applies in case of additional income definmder Explanation (c) of the Act. We
therefore decline Revenue’'s three appeals. Thesase&s cross objections No. 96 &
98/Kol/2017 supporting the CIT(A)’s order to thigent are rendered infructuous.

11. We now advert to second assessee’s cross iobjeblo.97/Kol/2017 challenging

correctness of the sustained penalty componenhéoextent?l7 lac (supra) based on

incriminating material found / seized during seardts first argument is that the relevant
penalty notice nowhere indicated as to under wihiicip the Assessing Officer had initiated
the impugned penalty proceedings is not sustainaikefind this first argument to be devoid

of any merit since the Assessing Officer madeeiircin assessment order dated 06.06.2014

that he had already initiated u/s 271AAB proceesdinglon'ble Allhabad high court’s

decision (supra) involved such an issue whereirr toedships made it clear that these
proceedings are automatic in case of search foltblwg Sec. 132(4) statement involving
admission of undisclosed income. The assessed'suifgument is rejected therefore.

12. Mr. Tibrewal thereafter files a written notasimg yet another legal plea as follows:-
“4. Penalty under section 271AAB could be levied"tmdisclosed Incomé of the
"Specified Previous Year". The first clause (i)emsf to income of the specified
previous year represented by -

(i) any money, bullion, jewellery or other valla article or thing, or
(ii) any entry in the books of accounts or othecutoents or transactions

found in the course of search u/s 132 of the Adtwaas not recorded in the books of accounts
or other documents or transactions maintainedemtirmal course relating to such previous
year.

The second clause (ii) refers to income of the iipdcprevious year represented, either
wholly or partly, by an entry in respect of an expes recorded in the books of accounts or
other documents maintained in the normal coursatingl to the specified previous year

which is found to be false and would not have beeimd to be so had the search not been
conducted.

4.2 It is also submitted that in the first claube tindisclosed income is represented by an
asset or an entry in the books of accounts or deatsmmaintained for such previous year,
whereas in the second clause the undisclosed int®mepresented by some false entry of
expenses recorded in the books of accounts or dartigrnof the Specified previous year. Thus
in clause (i) and clause (ii) of Explanation (c)s&ction 271AAB two different words being
"previous yeat' and "specified previous year" have been useds Bubmitted that when
different words or phrases are used at differeaatgd more particularly in the same section of
the statute, it carries different interpretatiord atifferent meaning of the same. Different
words or phrases used at different places in se2fd AAB have been highlighted to explain
the meaning of the two phrases used at two places.
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4.3 The Appellant refers to the judgement of Handhdhra Pradesh High Court in the case
of Madhucon Projects Ltd. vs. CCE for Settlemenin@ussion [2016] 72 taxmann.com 71
(AP), which provides at para 50 that two differerpressions in a statute must be construed
to carry different meanings.

4.4 The relevance of the phrase Which search was conductedused in definition of
"specified previous yeat would be found from reading of clause (ii) of Haxpation (c)
below section 271AAB of the Act. There the wordpécified previous yeat has been used
for the purposes of levy of penalty under secti@®hAAB of the Act. Thus if it is found that
the assessee has made some claim of bogus expendithe books of accounts of the year
in which search is conducted and/or in the bookacobunts of the previous year for which
the previous year has ended but the due date ofshing the return of income has not
expired and the assessee has not furnished thr@ @tincome, in those cases penalty could
be levied in as much as the phraspecified previous yeat has been used in clause (ii) to
Explanation (c) below section 271AAB of the Act.

4.5 On the other hand the words such previous Yeae been used in clause (i) of
Explanation (c) to Section 271MB of the Act. Therd/dprevious yeat' has been defined in
section 3 of the Income Tax Act, 1961 as under:
"3. For the purposes of this Actprévious year' means the financial year
immediately preceding the assessment year:
Provided that, in the case of a business or prioiessewly set up, or a source of
income newly coming into existence, in the saidaticial year, the previous year
shall be the period beginning with the date ofisgttp of the business or profession
or, as the case may be, the date on which the safrcncome newly comes into
existence and ending with the said financial year."

Thus 'Previous Yeal' and "specified previous year" carry different miegs for two
different situations as stated herein above. Thelsvprevious year" has been used
in clause (i) of Explanation (b) of Section 271AABthe Act to mean the previous
year which has ended before the date of searchtfimh the return of income has not
been furnished by the assessee and the due datmighing the return of income has
not been expired. If the Statute intended to lesyaghty under section 271AAB of the
Act in respect of money, bullion, jewellery or othaluable article or thing or any
entry in the books of accounts or other documerdrded in the books of accounts in
respect of the previous year in which search waglwcied then in clause (i) of
Explanation (b) of section 271MB the wordspécified previous yeat would have
been used which words have been used in clausef (Explanation (b) of section
271AAB of the Act.”

13. We have given our thoughtful considerationit@lrcontentions. It transpires from the
case file first of all that the assessee’s authaatigignatory, Shri Narayaan Prasad Agarwala
had made the impugned additional income disclosairie ADIT(Inv) that the said income
was in the nature of cash to the tuneddf7 lac in relation to financial year 2012-13
corresponding to the impugned assessment year 201%ve reiterate that search in issue is
dated 20.12.2012. The assessee’s case admitteeyras come under the former definition
of “the specified previous year” since the due date for filing return u/s. 139¢f)the Act for
preceding assessment year 2012-13 had elapsed.68.2012.The above cash sum; coming
under the connotation of “any money” u/s.271AAB IBrption (c)(i); stood assessed in the
impugned assessment year 2013-14. We observe sa fhets and circumstances that the
assessee’s above extracted argument seeking toathlantage of the “specified previous
year” definition vis-a-vis undisclosed income deekhdoes not carry any substance.
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14. Lastly comes assessee’s reliance of this tdbaoo-ordinate bench’s decision in Sanjay
Dattatray Kakade vs. ACITTA N0.932/Pun/2013. Learned co-ordinate bench dealt with a
search dated 11.02.2009 concluded on 03.04.200%eivhhe Assessing Officer had invoked
sec. 271AAA for assessment year 2009-10. The Leeamerdinate bench held in these facts
and circumstances that “specified previous yearulkcbnot be taken to be assessment year
2009-10 as follows:-
“2. Briefly stated, the facts of the case are thaearch and seizure action u/s.132 of
the Act was taken upon the assessee on 11-02-R&29rn was filed on 30.09.2010
declaring total income of Rs.26,21,24,080/-. The As¥essed the total income at
Rs.28,20,70,090/-. Penalty of Rs.57,70,620/- waposad u/s.271 AAA on the
undisclosed income of Rs.5,77,06,205/-. The Id.(8)Tdismissed the appeal of the
assessee and also made an enhancement of penalty fonther income of
Rs.2,07,46,005/-, on which the AO had chosen noimpose penalty under this
section. Aggrieved thereby, the assessee is irehppéore the Tribunal.

3. We have heard the rival submissions and gormugir the relevant material on
record. The assessee raised certain grounds meherandum of appeal. Thereafter,
certain additional grounds were filed and evenyuaibdified additional grounds of

appeal were filed, challenging the impugned ordecertain legal issues as well as
on merits.

4. We will first espouse the legal issues urgedehnalf of the assessee in seriatim.
The first legal issue taken up by the Id. AR id tha penalty u/s.271 AAA be deleted
as the same can be imposed only in respect ofifigoe@revious year' and the

assessment year 2009-10 under consideration, charsmi construed. In his opinion,

the assessment year 2008-09 was the correct iggepifevious year' in terms of

Explanation (b)(i) to section 271AAA of the Act ahdther that sub-clause (ii) of the

Explanation (b) was not attracted in the presesecahis contention was strongly
countered by the Id. DR.

5. It is seen from the assessment order that trelsén this case was initiated on 11-
02-2009. The Id. AR has invited our attention tadgathe last panchnama, a copy of
which has been placed on page 19 onwards of ther ok, which is dated 03-04-
2009. The dates of initiation and conclusion ofrckedave not been denied on behalf
of the Revenue. It is thus palpable that the semrthis case commenced on 11-02-
2009, which is prior to the closure of the finahgygar ending 31-03-2009 and
completed on 03-04-2009, which is after the closirthe financial year ending 31-
03-2009. The question which looms large before sigoi determinespecified
previous year in terms of Expl. (b)(i) to section 271 AAA ofdbhAct, which in the
opinion of the Id. AR should be reckoned from tlagedof commencement of search,
i.e. 11-02-2009, whereas the Revenue is contentliagg the same should be
considered from 03-04-2009, being the date on wtliehsearch was concluded. In
order to appreciate the rival contentions, it wobédapt to note down the definitions
contained in Explanation below sub-section (4) eft®n 271AAA, which read as
under :-
"Explanation.-For the purposes of this section,-
(a) 'undisclosed incomémeans-
() any income of the specified previous year reprdéed, either wholly or
partly, by any money, bullion, jewellery or othealwable article or thing or
any entry in the books of account or other docusmentransactions found in
the course of a search under section 132, which has
(A) not been recorded on or before the date ofcheiarthe books of account or other
documents maintained in the normal course reldatrsyich previous year; or
(B) otherwise not been disclosed to the Chief Cossianer or Commissioner before
the date of search; or
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(i) any income of the specified previous year esgnted, either wholly or partly, by
any entry in respect of an expense recorded inbitieks of account or other
documents maintained in the normal course reldinthe specified previous year
which is found to be false and would not have eend to be so had the search not
been conducted,
(b) "specified previous yeat means the previous year-
() which has ended before the date of searchtHeutlate of filing the return
of income under sub-section (1) of section 139sfarh year has not expired
before the date of search and the assessee hdsrmished the return of
income for the previous year before the said date;
(ii) in which search was conducted.]"
(some parts italicized by us)

6. Sub-section (1) of section 271 AAA provides tpanhalty shall be computed @
10% of the undisclosed income of tlepécified previous year where search is
initiated after 01-06-2007 but before 01-07-2012b-Section (3) of section 271 AAA
provides that in case penalty is imposed underssabion (1), then the provisions of
section 271(1)(c) shall not apply in respect ofhsuadisclosed income. When we
consider the provisions of section 271(1)(c) intgyposition to section 271AAA, it is
manifested that in case of a search, penalty isoseg u/s.271AAA on the
undisclosed income of thepecified previous year and penalty u/s.271(1)(c) is
imposed with reference to other years covered usdarch assessments. Search in
the extant case was conducted in the year 200&¢hwimdoubtedly falls within the
period stipulated in sub-section (1) of section 2AA. In such a scenario, penalty is
liable to be imposed on undisclosed income of specified previous year' u/s 271
AAA alone.

The AO has treated assessment year 2009-10 aspibefied previous year' and
imposed the instant penalty.

7. Now the question arises about the determinatfdhe 'specified previous year' as
per sub-clause (i) of the Explanation (b) to sec¥1AAA, which provides that a
'specified previous year' means a 'previous yehictwhas ended before the date of
search, but the date of filing the return of incouts.139(l) for such year has not
expired before the date of search and the assésseaot furnished his return of
income for that previous year before the said dette.controversy in this regard is to
find out the meaning of the terntate of search’. Whereas the case of the assessee
is that the expressioddte of searchas employed in Expl. (b) (i) means the date of
initiation or commencement of search, the Reverasechnvassed a view that it refers
to the date of conclusion or completion of sealictve consider the date of initiation
as the date of search, which in the instant caskli82-2009, then thepecified
previous yeat would be the previous year which ended on 31@332and the
relevant assessment year would be 2008-09 and gomeith the Revenue and take
the date of conclusion of search as the date otlseahich is 3.4.2009, then the
'specified previous yedt would be the previous year which ended on 31-039%2
and the relevant assessment year would be 2009-10.

8. Normally, there are three stages in case odeckeFirst is the initiation of process
of search; second is the initiation of search; thirdl is conclusion of search. Section
132(1) of the Act provides that where Principaldaior General etc., in consequence
of the information in his possession, has reasdretieve the existence of one of the
three conditions, such as, any person is in possessoney, bullion, jewellery or
other valuable article of thing etc. and such momeglion, jewellery etc., represents
either wholly or partly income which has not beemwould not be disclosed, then he
may authorize any Additional Director etc., beihg twuthorized officer, to enter and
search any building, place, vessel etc., where dg rhason to suspect that such
undisclosed money, bullion, jewellery or other \adile article or things are kept.
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This is the stage of authorization of search by Rhi@cipal Director General etc.,
which is the first stage in our discussion, beithg initiation of process of search.
Pursuant to such first stage, that is, authoriratib search action by the Principal
Director General etc., the authorized officer pbghy enters the building etc. and
carries out the actual search. This is the sectagesin our discussion, which is
initiation of search. When the entire search ischaated by the authorized officer and
a final panchnama is drawn, then we enter the thiedje, that is, the search is
concluded.

9. The legislature has used the waehrcH preceded by the wordsitiation of' or
‘conclusion of’ at different places to clearly convey that ité$erring to the date of
initiation of search or the conclusion of search,tlee case may be. For example,
section 153A dealing with assessment in case atlsear requisition specifically
uses the expression 'initiation of search' in sdcpmoviso to sub-section (1).
Similarly, section 153C dealing with the assessnudérincome of any other person
uses the expressiomitiation of search' in first proviso to sub-section (1). On the
contrary, section 153B(2) provides that the auiation shall be deemed to have
been executed in the case of search, on the '@olof search' as recorded in the
last panchnama. Section 158BE setting out timet lifor completion of block
assessment also provides under sub-section (2)hnaiLithorization shall be deemed
to have been executed in the case of search dodhelusion of search Thus, it is
overt that the Parliament has recognized the egjue4nitiation of search' as distinct
from ‘conclusion of searchand used such expressions at the appropriatespks
deemed necessary.

10. Reverting to the Explanation to clause (biiséction 271AAA, we find that the
legislature has simply used the expressiate’ of search and the same is not
gualified by the words 'initiation of* ocdnclusion of. The 'specified previous year'
in the extant case varies with pre-fixing of theréglnitiation of ' or conclusion of

to the wordsearcH as used in the provision. the Whereas the asses&attling for
pre-fixing the words 'initiation of' before the wvdoisearcH in the provision, the
Revenue is strongly pitching for using the womsntlusion of. In the absence of
any express usage of the appropriate pre-fix tavibrel 'search’ in the language of the
Explanation (b)(i) to section 271AAA of the Act, weed to discover the same on a
harmonious reading of the provision in entirety. &iltso understood and on taking a
holistic view of the mater, it turns out that tlegislature intended to mean the 'date of
search' in sub-clause (i) of clause (b) of the

Explanation to section 271AAA as tldgate of initiation of search . We fortify our
view by simultaneously reading clauses (a) andofb)he Explanation to section
271AAA defining undisclosed incomeand $pecified previous year Firstly, it is
pertinent to note that similar expression, nanbbfore the date of searcthas been
used in both the clauses, viz., (a) and (b)(ihef Explanation. We have set out supra

the definition of undisclosed income'in the Explanation (a) in two sub-
clauses (i) and (ii), dealing with broader categ®rof any income represented by
unexplained assets etc. and any income represdntefhlse expenses. We are
restricting ourselves to sub-clause (i), which wedi 'undisclosed income' to mean
any income represented by any money, bullion, jemektc. found in the course of a
search which has: (A) not been recorded on or bdfwe date of search in the books
of account or other documents maintained in thenabrcourse relating to such
previous year; or (B) otherwise not been disclogedhe Chief Commissioner or
Commissioner before the date of search'. The esimresefore the date of search, in
Explanation (b)(i) has also been used without ang-fix of ‘initiation of' or
‘conclusion of' .
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On an analysis of the expressitiefore the date of searchin the definition of
‘'undisclosed incomg it amply transpires that it refers to the ddtératiation of the
search. Our reasoning is that part (A) in clause (ifle# Explanation (a) refers to the
undisclosed income etc. which has not been recarddte books of account before
the date of search. It necessarily has to be aomacwhich is not found to be
recorded at the time of initiation of search andabnot be an income which is not
found to be recorded at the time of conclusioneaireh. Once an item of income not
recorded is found at the time of initiation of sdgrit will remain undisclosed even if
the assessee during the course of search recomdst# books of account. If we
interpret it as referring to the date of conclusafrsearch, then anyone can easily go
scot free by recording in his books of accountuhdisclosed income found during
the course of search, before the conclusion, tlyemgdking it as disclosed income,
which proposition is patently incorrect. Once @amitof income is found, which is not
recorded in the books of account up to the datgitiition of search, the same has to
be obviously characterized as undisclosed incommile® position follows by
reading part (B) in clause (i) of the Explanaticam), (which also refers to the
undisclosed item of income which has otherwise besndisclosed to the Principal
Cf. CIT etc. before the date of search Here again, if we construe thdate of
searchH as the date of conclusion of search, it would m#®t any undisclosed
income found during the course of search would imeca disclosed income, if the
assessee discloses it to the competent authordtyyatime during the continuation of
search. Thus, if any income by way of certain motepyion, jewellery etc. is found
during the course of search which has not beerrdeddn the books of account, the
assessee cannot escape the clutches of sectionAR7&mnply by recording or
disclosing the same after the initiation but befiie conclusion of search. Obviously,
this cannot be the intention of the legislaturectmstrue the expressiodate of
searcH given in clause (a) of the Explanation to meam tlate of conclusion of
search. It has to be the 'date of initiation of seasdhthat any income represented by
any money, bullion, jewellery etc. found in the s®iof search but not recorded in
the books is considered asmdisclosed income' Thus it becomes crystal clear that
the expressioréfore the date of searchused in clause (a) of the Explanation refers
to the date of search as the date ofinitiation of search’ and not the date of
‘conclusion of search As the same expression before the date of searchhas
been used in the definition fpecified previous yeatr we hold that on a tuneful
reading of clauses (a) and (b) of the Explanatmsdction 271AAA, thedate of
search in the Explanation (b) is also th#ate of initiation of search and not the
‘date of initiation of searcH as the date of search the Specified previous yearin
terms of sub-clause (i) of clause (b) of Explanatio section 271AAA becomes the
year ending 31-03-2008, being, the previous yeachviended before the date of
search on 11-02-2009. Going by this interpretatibthe provision, the A.Y. 2009-10
cannot be considered as the 'specified previous. yds contention of the assessee
is, ergo, upheld.”

15. We have given our thoughtful considerationgdsegsee’s above last argument. It emerges
from the learned co-ordinate bench’s decision tiat said assessee had made out a case of
non-applicability of assessment year 2009-10 irearch conducted on 11.02.2009 whereas
the instant taxpayer's case makes it clear thatetsped previous year” in its case u/s.
271AAB Explanation (b)(ii) squarely applies in giviacts and circumstances of the case. We
wish to repeat here at the cost of brevity thatugned search is dated 20.12.2012. The
assessee’s last date of filing return u/s 139(1p wpto on 30.09.2012. The ‘specified
previous year” therefore has been rightly takerihie instant case to be financial year 2012-
13 under the above statutory provision. We conclndihese facts that CIT(A) has rightly
sustained the impugned penaltyf7 lac qua the impugned cash sum declared durieg th
course of search as undisclosed income under Eaptan (c) of the Act. The second
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assessee’s instant Cross Objection 97/Kol/2017Iehging correctness of CIT(A)’s action
sustaining penalty 617 lac fails therefore.”

9. Coming to Revenue’s case law, we find that thees has been adequately
discussed in tribunal’'s above extracted decisioe. Witice that most of the judicial
precedents quoted at the Revenue’'s behest do noairpeto Sec. 271AAB
proceedings. We therefore adopt learned co-ordimeech’s decision in AKA
Logistics Pvt. Ltd. & Ors. (suprahutatis mutandiso confirm the CIT(A)'s findings
forming subject-matter challenge in Revenue’s lgjapeal ITA No.232/Kol/2017.

10. Coming to assessee’s cross-objections see&imglete impugned penalty in
enterity, Mr. Tibrewal vehemently contends duritg tcourse of hearing that the
Assessing Officer's penalty show-cause notice nowlspecified the limb in issue
pertaining to undisclosed income component as tetldr the same related to income
or expenditure side. We find no merit in assessgstnt technical plea going by
learned co-ordinate bench’s decision hereinabolgnge upon hon'ble apex court’s
decision in caseSandeep Chandak vs. PQI018) 93 taxman.com 406 (SC) (supra).
We therefore decline assessee’s cross-objectioN@®7/Kol/2017 as well.

10. Same order to follow in Revenue’s remainingeah{s) as well as assessee’s
cross-objection(s) herein since it has come onrdettiat the same seek to revive and
delete the Assessing Officer’'s penal action inretiti The CIT(A) holds in all these
cases that the impugned penalt(ies) has to berowedi to the extent it is based on
seized corroborative material during the coursesedrch. We therefore uphold the
CIT(A)’s findings under challenge in all remainingse as well.

10. These Revenue’s appeal(s) and assessees as ar@msyobjection(s) are
dismissed. Ordered accordingly.

Order pronounced in open court on_24/04/2019

Sd/- Sd/-

(oIET TeEY) (=A% TeEy)
(J.Sudhakar Reddy) (S.S.Godara)
Accountant Member Judicial Member
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